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v Relrospectwe Premium Clauses y

Create Wave of ngatton

A\UE STANDARD
workers' com-
‘pensation in-
surance policy

contains a’ retrospective
premium clause (RPC)
that enables the carrler to
recover from its insured
additional premiums be-
yond the amount original-
ly paid at the inception of

" the policy. )

The amount of the relroapcctlve

premium, (f any, is based on a caleula-.
tion of the actual costs experlenced.

‘by the carrier during the term of the
policy. The factors considered by the’
carrier In determining the amount of
the additional charge are set forih in,

the RPC and typically include the ad-.

ministrative expenses incurred in pro-
cessing and Investigating- claims,
together, with the amount ‘paid for
losses.” . 1

As discussed below, because the
use of RPCs create an inherent ;_on-..

L.
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the insurer'and its in-
sured, courls throughout
the country have heen
* confronted with a wave of
. retrospective  premium
litigation.

In retrospective premi-
uin cases, the insured em-
ployer questions its
carrier's good faith in con-
-ducting’ claim Investiga-
Ilons. selting reserves and settling
claims on its behall. The central alle-
gation contained in Its pleading is that
the insurer breached the implied cov-
enant of good faith and fair dealing
found in every policy. of insurance.

Of the 10 state courts' that: have
reportedly decided whether an em-
ployer's allegations of such a breach
states a cause of action or defense,
only New York? apparently has re-
fused to. recognize the employer's
right to sue or defend a retrospective
premlum action based on the claimed
breach of the implied covenant - of
good faith and fair dealing. -

flict ol lnlnreql between .

This article will provide a general

synopsis of the law outside of New
York and discuss the uncertain luture

Continued on page 4, column 4 |
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o ' '
of retrospective " premium
within the state,

© ' Generally, in defending bad faith

i
t

|

. clnims In the past, insurers relied on
the standard policy provislon that.

- grants them the right to investigate I

~and settle claims without their in- |

sureds’ consent. Indeed, even today, ’

" Insurers view such provisions as pro-
tection from challenges 'to their au- .

. thority to dispose of"clains in any

. malter they deem appropriate, In re-

. cent years, however, this defense has

been rejected by many courts, which

i have held that the mere [act that an

Insurance contract gives the insurer -
the right to make clahms declsions |
does not obviate Its obligation to car- -
1y out this entitlement in good faith, |
’ . S fr . "
Inherent Conflict .
Indeed, the majority of state courls .
that have found for the employer have '
done 30 hased on the conllict of Inter- |
est created by the use of RPCs, The !
conllict emanates from two sources.
First, since the amount of the retro-
apective premium due the insurer de-
pends upon the settlement amounts
and administrative expenses incurred |
in the previous year, the plan pro- |
vides Insurers with ample reason to |
conduct investigations with indifter-" |
ence to thelr insureds' interest or to |
]
|

make unreasonable setllements.
Moreover, consldering the econom-
lcs Involved, such polices provide the '
tmscrupulous insurer with a financlal .
" Incentive to settle clalms for unrea-
sonable amounts, and therefore lends
itsell to further abuse.? In short, the
more the Insurer pays; the more the |
insured owes In retrospective .
premiums, " B
The second source, a corollary of i
the first, Is that under a retrospective -

_ premium arrangement, the' insurer

settles claims, in eflect, with the in- |
sured’s money.® The seltlement costs . !
are recovered by .the Insurer in the -
“lorm of Increased premiums,: - - i
As a result of the inherent conflict .

generated by retrospective premium-.’

plans, most courts have  had liutle "
trouble imposing a duty upon Insuters -

to act reasonably In sellling claims. ' -
R o

and setllng reserves.¢

In most instances, these courts } o

have viewed such a duty as being a

loglcal extension of the rationale for |’ '

holding insurers liable Tor breaching

Ay

segle clalmlsfl\‘;’!'ghliz_po ey, tim
ongequently,’ iif'sthega . states; . an i -
emplo&ér's well pij dédﬁ!}pﬁ@ "‘ﬁ iy
bad. faith are recognized as'.a.-'&'g'aﬁ"’
defense to Its insurer's’ action: to re:
Lover retrospective premiums,” 4"
While, as noted above, other'state:

their d , N . Lo
teir duty of,good !qmll In, 'awﬂsﬁ&

courts have found. Insurers’ to" be !
bound by the duty of good laith- I’ -

Implementlng retrospective premium !

policies, New York' courts- have had - o
few opportunities to ‘address the | .

Issue, )

&)

litigation .

" lnsurer.? :

Bt h TN S R

R St

(ﬁ’)“ln 'l':;zi',"'bar'llly one New York Stale

appelate court reportediy has had oc-,
casion to decide whether.an frisured -
may defend an action by its insurerto

4
. -t
" recover retrospective premtuins by al«: |

leging the insurer's bad faith in Inves-- |
ligating and settiing claims - aid..!
that was almosl 12 years ago. In. Hait- "
ford Ace. & Indem. v. Coastal Dry Dock, -
the First Department held-it did- not :
and granted summary judgment to the

To understand the potential impact \:
the Hartford decision may have on -
future retrospeclive premium- cases -
brought in New York, it must be ex- .|
amined within the context of its par- i
ticular facts and considered in
conjunction with the Court of Appeals
recent decision in Pavia v. State Farm
Mut. Auto. Ins. Co.!® !

In Hartford, the insurer sued its in- \
sured to recover retrospective premi-
ums due under its workers' compen-
sation policy, The insured raised the
standard alfirmative defenses, includ-
ing, inter alia, improper investigation
of submitted’ claims.?® - .

In dismissing the insured’s affirma-
live defenses and granting summary
Judginent to the insurer, the court ap- _
parently relied on two facts. First, the
policy conferred upon the insurer the
perlunctory right to "negotiate clains
as it deemled] appropriate” and, sec-
ond, the insured never objected prior
to commencement ol the action 1o set- ¢
tement of any of the claims that
formed the basis of the insurer's claim
for retrospective premiums." Thus,
hased on the expressed language of
the policy and the acquiescence of the
Insured in questioning the premiums, .
the court concluded that the insured's
alfirmative defenses were “legally
insufficlent.” 12

AU first blush, the Hartford court's
decision would seem 1o be a sweeping
victory for New York underwriters of
retrospective premium policies — a -
confirmation of their absolute right to -
investigate and settle claims without
having to account to their insureds..

But is it? For the reasons that follow, °

the answer may be no.
First, the Hartford decision indi-

cates that the dismissal of the in- .
'sured's “alfirmative . defenses could

have been based on procedural

grounds as much as the merits. In op-
position to the insurer's motion for '

summary Judgment, the insured sub-

mitted only an aflidavit from Its attor." -
ney, who did not have personal ' -

knowledge of the facts.

r : v
'@As' the court notedi“such-an alllda-}-
Vit Is-patently: Insuifitient (to: defeat ay -
.motion for summary} judgment]!'s» 0
' 'Because the insured offered insuffi- .
:clent proof to oppope the Insurer's”
motion, the court would have been.

| within its province to grant suminary *

judgment based on this procedural -
deficiency alone." Accordingly, the ;
legal analysis that followed may be;
limited to dicta by subsequent courts :

. attempting to: construe the ‘Hartford ",

court’s holding. " e _
Second, even if the Hartford court's .
decision was based on the merits, ils,:

therefore may result in a Splintering”

1

i

)

g

| precise holding s "ambiguous: “and.
|

|
o
o
I
!

- Talii |

among the other judiclal departments,*
" For example, while acknowledging:
i that the policy gave the insurer the;
+ right to investigate and settle: claims, -,
| the court also stressed,’in the same
i breath, that the insured never object-, .
ed to the settlement of any of’ the-
, claims Included in the retrospective .
| premium.'® Thus, the court may have
- been more receptive to the insured's
“claim had such an objection .been:
| made. :
! Considering the contradiction in .
! terms, it is difficult to discern whether '
! Insurers are'lmmune from claims ol
1'bad faith or''are-subject to such de-|
{enses, provided. the lnsured raised
- them in a timely maltter and presum-
i ably ‘well before commencement of -
. the action. o R

' Third, the Court of Appeals recent
\(Acclslon In Pavia v.' State Farm Mut,
Muto. Ins. Co.'® casts serious doubt on’
.any holding that would’ preclude an

\ Althoﬁgh, there Il&ve 3
\ been few reported

I

|

- cases in New York
involving retrospective
| premium litigation, the
nationwide trend
suggests that soon .
may change. -~

) "
! o

" Insured from malntaining a bad faith
! defense or claim based on the insur-
;" er's alleged fallure to consider its in-

: ! tigatin r settlin
I l_e_l:QBt l“ﬂ!nves ga -1u§‘__§r!l 1" :Uli§ N,
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: b ! ‘__'___*m-.ma—.-".' rM»--.du..qM'. d———.. .
€d the tyatitibial thidd ! e *9b &)
{ it s I Tt A e i ' ‘ Y/
:ﬁ? i "mh cllm #grw i H{ ’g‘d-,ll! ol “not possess the information neces- Céj v+ (1) See Transport Indemnity Co. v, Duhlen

i tfo hold the ddléndantelifil- | . ke an‘Informed decision of Transport Inc, 161 NW2d 546.(Minn, S.C, 1968); -
er’llable ‘for an excessjudgmenl’ | . 82ry (o make an'informed dec ¢ * Insuiarice Co. of No. Amer. v, Blrinings Canst, Co,
because'It falled or refused to seltle a | | Whether to scttie Inc., 288 S02d 359 (L.a, Ct.App. 1974); Transit Cas.

clalin wltl;ln policy limits Al.lhom';h Consequently, In cases where the “ Co. v. Topeka Transp, Co. Inc., 8 Kan, App2d 597,

3 ' - 663 P.2d 308 (Kan, Ct.App, 1983); Deerficld Plas-
the plaintif's claim was dismissed, insurer settles a’claim within the in +6 ( PP )

the Court of* Appeals reaffirmed fihe
principle that an insurer may be held

fiable for the “breach of its duty of
good faith in defending and settling -
clating over which it exercises axcly- ,

sive control .on, bghall"ol}ilts‘ .
T A R N ik

Insured," 17’

n upholding the Insurér's duty of

Rood {alth, the Court found it resulted
from the conflict created when an In-
surer Is given the absolute right to
.settle and Investigate clalnis undét an
Insurance  pollcy, In ' partiéular, 'the

Court noted that the parties!'respec:'’

live Interests are differerit; to wit: *, . .
the insurer's Interest in minimizing its

,»aymenla, - |as compared to] . ', the .
nsured's fnterest In avolding liabllity .
beyond the policy limits.” 1 By'im- |

posing a duty of good faith, the insur.

er's unfettered right to settle claims is

made conditional.

.. The duty ,of good faith has been
imposed in similar Instances where
the settiement of claims by the carrier

i
H
)

sured's deductible without conducting

i an earnést lnvestigation, the Insurer

inay bé exposed to a bad faith clain,
, particularly since it would be difficult
lof"thé Insurer to maintain that it put
m insured's interest on par with its
"own In setlling the claim,
"' Iy fact, In denying tie insurer's ap-

! plication for summary judgment in

Commerce & Indus. Ins. Co., Judge

!"Friedman found’ the’ conflict present
*In these cases o requirs the Imposi-
. tlon'ol a duty upon the Insurer o in-
;. véstigate clalms properly.” Failure to
+do 30, the court said, would “effec-
L tively lmmunize [the insurer] from any

i Inquiry into its good faith In séttling
{the claims, and would make the good
| (alth obligation one in pame only.”
;4 ' By contrast, the Haitford court nev-
‘er considered the conflict RPCs
‘present or whether a duty of good
‘faith was needed to safeguard In-
sureds against abuse by Insurers. At
the time ol its declsion, all other state
scourts having been confronted with

ties v. Hartford Ins., 404 Mans 484, 536 NE24 322
(8.C. 1989); Corrado Bros. v, Twin Clty Fire'Ins,
' Co., 502 AZd 1188 (Del, 1989); Awnstin Co. v. Royal -

¢ Ins. Co,, 842 SW2d 608 (Tenn. App. 1992); Nation.
i al Sur. Corp, v, Fost Motor Seru, 213 1), A p3d
* 500, 572 NE2d 1083 (1l App.CLt. 1991); Porf East

t Transfer v, Liberty Mutual, 330 Md. 376, 624; A2d,

'520 (Md.1993); Security Officers Servite

! SCLF, 21 Calzd 653, 17 Cal App. 4th 887 (Cal.

CtApp. 1993). . . ‘.
(2) See Hartford Acc. & Indem. o; Coastdl Dry
Dock, 97 AD2d 724, 468 qugg P18 (App, )?I,\g., A“
oy ;

_ Dept, 1983), - :

(3) Sée generdlly Transport Indémnity "Co:" v,

' Dahlen Transport Inc., 161 NW2d 546 (Minn. 5.C1,
- 1968); National Sur. Com. v. Fast Motor Serv, 213

+ 1. App3d 500, 572 NE2d 1083 (U1 App.Ct. 1991);

. Binnings Const. Co. Inc., 288 S02d 359 (La. CyApp.

. 1974); . Transit Cay. Co. v. Topeka Transp. Co. Inc,

-8 Kan, App2d 597, 663 P2d 308 (Kan. CtApp, .

' 1983); Port East Transfer v, Liberty Mutual,. 330
Md. 376, 624 A2d 520 (Md. 1993),

(1) Marten Transport v. Martford Specialty, 21
Cal2d 653, 17" Cal. App: 4th 887 (Cal. 2d Dist.
1993), . ¢, - i

(5) Port East Transfer v, Liberty Autual, 330 Md,
376, 62 A2d 520 (Md, CtApp. 1993). | )
(6) Although, with the exceéplion of New York, *
. the atatd courts have unlformly upheld nn In.
. Aured's right to aue or defend an action based on
Its carrier's fallure to reasonably settle claims
‘and reserves, they are sharply divided on the
! lssue of who beats the burden of persunsion or

- makes the Insured liable for the ’

deductible, ' ! ithe issue favored Imposing such a production. See compare cases found in.n.2. ,
For example, recently, in Commerce | duty upon insurers. ver. s - ....‘1%.’!5’4’2331 $73 e 1083 ’('Ag;.'oc'c.s ;;;Dﬂ:

« & Indus, Ins. Co. v. North Shore Towers  The Hartford decision, however, is 71\ sy ARG R A R

Mgt. Inc, Judge Marcy Friedman of l i sllent as to those other decisions, per- (8) 97 AD2d 724, 468 NYS2d 876 (App, Div. It

the'New York City Clvil Court noted ; - haps hecause the court belleved It Dept. 1983); See also Midland Ins. Co. v. Sealand

that ... cases Involving settlements | was deciding the case on procedural , {:an). &'E'i’i‘s"&;ﬁf, ﬂ:ﬁ;::; [()?RN':,':;:::::J‘::

» whhin a deductible also present a po-- , , Brounds. : : Ing Hartford and granting surimary Judgment to
lenlial conflict hetween the insured's . ’ .. Whatever the true holding of Hart-

|

1P . Insurer in retroapeciive premium aclion),
Interdst tn paylng as small a part of.. ford, one thing is clear. When the prin- . (9) 82 NY2d 45, 626 NE2d 445, 605 NYS2d| 208 -

i }crApp. 1993), ) )
. the deductible as possible, and the .| |, clples espoused by the Pavia Court ('lo Hartford st 725, 468 NYS2 7
Insurer's interest in limlting its own, are.combined with the precept that : zn; ld'."'"?, * 125, 468 Nvazd ot o17.
exposure to liability by ensurlng a set- . the Insurer may be held llable for set- wo(12) Mot v

~- llement within the deducible, or-in - i ling clalms within the deductible in S(3) e,

(14) See Dovid Gmubard, Inc. v, Rank Leuyr
Trirst, 48 NY2d 554, 399 NE2d 930, 423 NVS2d 8§90
(CtApp. 1979) Cholding thm altbrney's affirmp-
tlon made without personal knowledge of th
facis is incompetent to defeat motlon for summg.-

]

]
avolding litigation expense to seek. I :bad faith, it is apparent that other
dismlssal of a claim which may readl- : - New York courts may apply the same
ly be settled within the deductible,” 20 " analysis to retrospective premium litl-
Accordingly, In these situations, .. gatlon cases and find {hat employers
Judge Friediman concluded that the | . are required to Invest_lgate and settle

Insurer's right to settle clalms must be claims In godd faith.

made conditional on it dolng so In j v In doing s0, these courts will find

I

"(1S) Martford at ‘725, 468 NYS2d st 877,
+ (16) 82 NY2d 45, 826 NE2d 445, 605 NY824 2
| ‘ ’ . (CLApp. 1993). See also Sora o, State Farny' Ins,
' support under the New York bad faith Company, 882 Nv2d 719, 635 NE2d-1222,.613

: rule that Imposes a duty of good faith " NY2d 352 (CLApp, 1994), o
‘upon the insurer in most Instances :.zogm" Pavio,- at 43, 628 ','E?t!;jﬂs. 605 Nyszd
.where, a genuine conflict exists, be- . :

Y

"good faith, =~ ¢ . .
As for what constitutes a breach of.

the insurer's duty of good (aith, the.

Court of Appeals stated tn Pauiq that

_ (18 W, o . T
the.insurer may be held liable where, ityeen |t,and its Insured. -, ;_(19) Commence & Indus. Ins. Cd, v, North, Shore
It shows a gross disregard for the fh. @~ ¢ .. : v Towers Mgt Inc. NYLJ, Oct. __., 1994, a1 __, col,

-~ (cliing Orion Ins. Co. v. Genbral Electric; Ca,,

sured's Interest, f.e., a dellberate or : +129 Minc2d. 466 (3.C1. 1985); United States Avla.

. .Conclusion -~ - .
. reckless faflure to place on equal fool- ; R

S ! tion Underwriters In¢. v, General Eleciric Co.0 125 {
Ing the interests of its Insured with its , .~ Although there have’ been few. re- 1AD2d 428; Guorantee Ins, Co.,v. City of Long
own interests when considering a set-: i ported cases in New York involving -Beach, 106 Ab2d 428 (App, Div..2d Dept. 1984),
; ', relrospective premium litigation, the . (20)"td.

tlement offer. oy

. L (21) Pavia, at 45, 626

The Insured can prove the insurer's _'20(8. " ' .

L @2) 1

S (23) 1. . .
* * (24) Commerce & Indus, Ins.’ Co, at page _'*,

s Ve
4

. natlonwide trend, suggests that sobn
». may change, ) L
i " In anticipation of.a maelstrom of
nay5ourt. filingsy, jo-hguse angqout-
l,’gale:’zoqusgl for qu. ork Insylers
anesd, lo, reagaualng ismselves yifh
E.Jhf,f.lw..so.vcmlns.mlmspecllvsmrp-
¢ mium.litigation In.the state.:’ .- . | .
") The law In New York Is less than L |
.certaln. Nevertheless, by assimilating . '
1 tlie cases touched upon in this article, )
* counsel will be able to form opinlons ] E
- and advise their clients accordingly. :

NE2d 445, 605 NyYS2d

gross disregard for s interest ;by'-.;
showlng that the Insurer rejected ory|
falled to settle a claim within policy !
limits when opportunity to do so-was |
presented at a time “,,. where the J
llability Is clear and the potential re. I
covery far exceeds:the: Insurance
coverage,” 1t . B
Imponanlly.‘lpc Pavia Court also "
stated that the Insured can Introduce '
evidence of the *, ., insurer's fallure,,
10 properly investigate the clalm ., " |
1o demonstrate that the insured did

&




