The Truth About
EUOs and Their Use
in Third Party Claims

or well over a century, insurance

companies have used Examina-

tions Under Oath (EUO) asan
effective tool to investigae, verify and
expose potentially fraudulent claims as well
asto explore coverage issues and defenses.!

The purpose of an EUQO isto epable
the insurer to possess itself of all knowl-
edge and all information s to other sources,
enable it to decide upon its obligations and
to protect it against false claims.

Asthe use of EUOs to uncover staged
accidents and patterns of fraud by medical
providers, attorneys and claimants increases,
insurance companies will be encouragedto
implement innovative techniques to expose
insurance fraud schemes.
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from first party to
third party claimants -

Historically, EUOs were primarily used
by property and casualty insurers to
investigate first party property damage
clairns, such as arson-for-profit, and were
vaken in accordance with the specific terms
and conditions of the insurance policy
berween the insurer and its insured. Indeed,
the standard first party insurance policy
contains a clause that, among other things,
requires the insured to cooperate with the
insurer’s investigation of the nsured’s
claim. This provision, commonly referred to
as a “cooperation clause,” contractually
obligates the insured to appear for an EUO
when reasonably demanded. Compliance
with the terms of a cooperation clause has
been deemed a condition precedent to the
commencement of a Jawsuit by the insured
against its insurer.?
An insured’s failure 1o comply with an -
insurer’s demand for an EUQ and produce
requested documents relating thereto may
be ruled a material breach of policy and may
preclude recovery thereunder. State courts
have uniforraly held that an insured’s failure
to cooperate by not appearing foran EUO,
producing relevant documnents or answering
questions while under oath may, alone,
result in the denial of the insured’s claim on ‘
any one of these independent grounds.
The prevalence and pervasiveness of
frand in the auromobile bodily injury sector,
however, has resulted in 2 number of states
expanding insurer’s rights to demand
EUO:s of third party claimants seeking first
party benefits or personal injury protection,
or PIP, under applicable no-fault laws.
The granting of the right to conduct
third party EUOs is legally
significant in that it abrogates
the common law require-



ture boilerplate narrative reports; make
similar referrals to the same specialists for
the same reasons and prescribe the same
treavments for virtually all suspect
clatmant’s, including physical therapy,
chiropractic adjustments, psychological
testing and modality treatments.
Moreover, EUO:s of third party
claimant’s serve as a potent 1ool to expose
staged accidents or “add-on” situations
where an Insurer suspect that an accident
was either staged or one or more of the
claimant’s was not involved in the accident.
AnEUQ may confirm thatsuspicion. In
these situations, the use of statement
analysis is particularly useful in tracking a
claimants use of pronouns and in deter-
mining whether a claimant adopts the story
as his or her own and 1akes possession of
the events to demonstrate his or her
personal atrachments vo the story.

production of documents

Generally, in states that permit the
taking of chird party EUOs, the duty to
cooperate analysis is the same as it is with
respect 1o first party EUOs. A third party
claimant that fails to awwend an EUO or
otherwise cooperate is subject to the same
denial of coverage as the first party clairant
who is in direct privity with the insurer, and
his or her claim may be denied for failure to
cooperateas well.

Thus, any claimant rightfully subjected
10 an EUO may be required to produce
documents relevant to the claim. In
instances involving loss due to fire or theft,
state and federal courts have consistendy
upheld an insurer’s right to obtain tax
returns and other financial information
necessary to explore an insured’s financial
condition at the time of loss, with an eye
toward motive.”

Similarly, by analogy, no-fault claimant’s
submitting claims for lost wages can also be
required to produce financial information,
including their tax renurns, for the purposes
of income verification i

the scope of EUOs

An EUO should not be confused with
an examinarion before trail, o EBT. The
former is taken pursuant to the terms of an
insurance contract between the insurerand
its insured or, in jurisdiction permitting

EUO:s of third party
clairnants, pursuant 1o
applicable regulations
or law. Moreover, at
least with first party
claims, there is not action pending at the
umé an EUOQ is demanded, By contrast, an
EBT is taken once a lawsuit is commenced
and is part of pretrial discovery exchanged
between the parties in accordance with
stature.

The distinction berween an EUQ and
EBT 1s significant. Being strictly a creature
of contract, many jurisdictions have held
thatan EUO is not governed by the same
procedural or evidentiary constraints asan
EBT. As such, the scope of an EUQ and
the right 1o request documents are far
broader than the right under an EBT, once
again illustrating its far-reaching potential as
auseful tool for insurance companies.

In commenting about the permissible
scope of an EUQ, the Supreme Court, in
Claflin’, concluded that any relevant query
made during an EUQ is, by definition,
material 10 an insurance company’s investi-
gation mro a claim.*® Accordingly, a
claimant’s failure to respond to a relevant
question may in and of itself provide the
basis to deny a claim for failure 1o cooper-
ate

Indeed, an insured has a duty to
respond to all relevant inquires and failure
todo so may constitute a breach of the
claimant’s duty to cooperate. Importantly, a
claimant may not hide behind the objection
of his or her attorney as justification for
refusing to respond to questions positioned
by an insurer’s counsel. One that refuses to
answer questions based on the advice of
their attorney does so at their own peril?

unavailability of the
5th ammendment

Although occasionally invoked during
an EUQ, most jurisdictions™ have refused
to uphold a claimant’s right not to answer
questions based on a claimed 5% Amend-
ment privilege against self tncrimination. ¥
In fact, one may not invoke 5 Amendment
grounds during an EUO without breaching
the cooperation clause and thereby voiding
the insurance policy.

In holding thar no such constitutional
protectionsare afforded, a claimant sccking
recovery under an insurance policy, the
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ment of privity of contract between the
insurer and claimant.

By virtue of this abrogation, in certain
instances, insurance companies may take
EUO:s of third party claimants even though
there is no contract between the parties.

In 1994, for example, the New York
State Insurance Department issued an
opinion letter which stated that a no-fault
automobile insurer has the right 1o conduct
an EUO of a third party claimant submut-
ting a claim for no-fault benefits even
though there is no privity between the
insurer and the claimant. However, to
prevent insurers from conducting EUOs
merely to harass or otherwise unnecessarily
delay processing of no-fault claims, New
York law holds that an insurer may demand
an EUO of a third party claimant only when
objective indicators of fraud accompany the
no-fault claims.’ In fact, an insurer’s failure
to establish objective standards for conduct-

ing EUOs of the third party claimant may

subject it to penalties under various state
Unfair Claims Practices Acts.®

Similar 1o New York, New Jersey and
Massachuserts have also granted its insurers
the right to conduct EUOs of third party
claimants seeking PIP benefits As the
systematic and insidious nature of insurarice
fraud continues to grow within the
automobile bodily injury sector, more states
are expected to allow their insurers to
reasonably demand EUQs of any party
seeking PIP coverage, regardless of privity
of contract. Accordingly, insurers should
consult with their local counsel to determine
whether their particular state permits them
to conduct third party EUO:s.

The extension of insurers’ rights to
conduct EUOs to third party claimants with
whom there is no privity of contract makes
awatershed in the battle against insurance
fraud. Prior to this extension of insurers’

rights, investigations involving third
party claimants were unnecessarily
constrained. Insurance companies
could not compel third party claimants
to caoperate with their investgations,
or even obtain a simple statement
from the claimant, Morcover, counsel
for these third party claimant’s were
able toshield their clients from closer
scrutiny by hiding behind laws that
had the unintended consequence of
insulating them from routine
investigations that were warranted by
the facts.

With the evolution of third party
EUQs, however, third party claimants
will now be required to appear for an

EUO whenever their claims are

accompanied by objective indicia of
fraud. Consequently, insurance
companies will be able to target
particular providers and counsel those
they believe are engaged in fraud by
requiring that the claimant’s appear for
anEUO,

Theability to conductan EUO of
a number of claimants being treated
by the same provider and/or repre-
sented by the same counsel can serve

_asanimportanttool in exposing a

‘pattern of fraudulent conduct by a

-medical mill or ring. For instance, a

suspect provider may prescribe the
same treatments for the same, or
different, injuries for each claimant;
produce standard diagnoses; manufac-
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courts have reasoned that consuru-
tional immunity has no place ina
purely private contractual relation-
ship.%To bring a case within the reach
of the Constitution, it must appear
that the claimant’s compulsion to testify
was induced by public process of some
kind.¥ This cannot be said of an
insurance policy, which representsa
voluntary relationship entered into
berween private parties."®
Furthermore, courts are cognizant of
the inherent unfairness that would resule
to insurance companies if
claimant’s were allowed
10 commence an
acdon torecaver
under an
insurance policy
prior to cooper-
aung with their
insurers in violation of the condition
precedent set forth therein.”” Accordingly,
courts will not permit claimant’s to frustrate
insurance companiés’ rights to investigate a
claim by merely asserting a 5% Amendment
privilege.® ' :

waiver of rights

To preserve its right to demand an
EUO from its insured or claimant, an
insurance company must guard against
inadvertently waiving its right to conduct
one. Waiver occurs when an insurance
company denies a claim anytime prior o its
conducting an EUO.? Once an insurance
company denies coverage, the claimant is
excused from further performance under the
terms and conditions of the insurance
policy, including the right of the insurer 1o
demand an EUO.2In addition, an
insurance company ¢an Waive its right to
conduct one by taldng the EUO of an agent
of the insured rather than the insured.

familiarize against fraud

Examinations Under Oath continue to
play an integral part in the fight against
insurance fraud and serve as one of the .
most powerful tools available to insurance
companies. As the cost of insurance fraud
continues to mount, more states are likely
10join New York and New Jersey in
permitting insurers to conduct EUQs of

third party claimants seeking PIP coverage
under no-fault statutes enacted throughout
the country. Insurers are berter equipped to
expose instances of fraud by familiarizing
themselves with state laws, consulting with
local counsel and applying the statement
analysistechniques. @ _
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