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What Insurers Need to Know
About Investigating Claims

N processing a claim,

insurance companies

routinely request in-

formation from a con-
sumer reporting agency,
which, It they are not
careful, may ihadvertently
trigger the notification
and disclosure require-
ments mandated under
the federal Fair Credit Re-
porting Act (FCRA).! As .
the panoply of civil sanctions avail-
able to a successful consumer under
the FCRA include actual damages,
costs, atltorneys fees and in some

‘cases, punitive damages?, in-house

and outside counsel to insurers need
10 be aware of jts potential application
to thelr clients. i

This article will review when com-
munications between a consumer re-
porting agency and an nsurance
company are governed by the FCRA
as well as suggest guidelines for coun-

sel to follow In advising their clients

Robert A, Stern, o member of Aborn
& Anesi, concentrates in insurance
fraud and defense, Tracy Dennls, q
student at New York Law School, assisi-
ed in the preparation of this ariicle.

on how to avoid lability
under the Aci, .
Any analysis involving
the application of the
FCRA to the investigation
“of insurance claims must
start with the intent and
purpose hehind its enact-
ment, together with a re-
view of the applicable
\ delinitional sections,

The legislative history
accompanying the passage of the
FCRA in 1970 indicates that Congress
intended It to serve the dual purpose
ol ensuring the use of reliable and
accurate credit reporting practices by
consumer reporting agencles while sj-
multaneously securing the confident}-
ality of the” consumer reports they
generate by limiting access to those

having a specific, lmiied and legiti-

mate purpose for its use? ‘
The FCRA “locuses on the rights of

'consumers‘by regulating the practices

of credit [reporting] agencies and the
recipients of their reports.” General-
ly, the strictures of the FCRA are in-

» voked whenever a person® receives a

consumer report or consumer investl-
gative report in connection with eval-
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LT e | In Houghton v. New Jersey Mfrs. Ins,
\ Co., the court addressed the jssye of
Continued from page 4, column 4 @ when a communication between 4
: : - consumer reporting agency and an ip-
) agencies are permitted to release con- surance company lnvesllgallng a
- OUTSIDE o, sumer réports are circumscribed' uy. claim Is subject to the FCRA, .
‘ der the Act. Generally, such reports ! There the Insurance company re-
OUNSLL - Inay be released to a person i has i quested ‘Equilax Services Inc. to con-
: — reason to helieve Intends lo use the * duct an invéstigation and prepare a
— — e information to determine a consiim- written report to assist Ih-evaluallng a
Continued trom page 1, colump 2 er's eligibility (or credit, insurance or personal Injury claim made agahist fis
employment, 10 Insureq. 1o Equifax submitted a three
vating a consumer'ss eligibitity for ' Under the Act, the recipient of a Page report that was Prepared based
credit, employment or insurance, ' suport Is required to nolily the con- on Interviews with neighbors, an ex-
The FCRA defines q cousumer re. Stimer that it has oblalned a report in amination of the claimant's available
port as any communication expecied o Instances. First, when a consum- credit files and other relevant infor.
10 be used or collected in whole or in er's application lor credl, insurance mation," Foyr years after the cage
,)nﬂ ,()r "|e ,)“")ose o’ servh'g as a or c’"p'ﬂy'ne'“ ls de"le(' bﬂﬁed, '" was se“'ed, "le pla‘"" 'learned 0' "le
factor In esmbllshiug A consumer's ej. whole or in part, on the information report™ and comme, ced an action
igibitity 1or "(1) credit or insurance to | contained in the report, Second, the based on the defendarlt's alleged vio.
he used primarily for personal, family reciplent has requested a gonsumer lations of the notice nd disclosure
or household Purposes, or ) em. |. investigative report in which case it requirements get fo h under the
ploymemt purposes, or 3) purposes |' nust notify the consumer within three Aclh,
authorized under BI681p, ™ days of requesting such a report 'ﬂ"d The district court held that the .
As noted below, the courts have | disclose the same upon request,", S surance company viofateq the Act
consistently Interpreqeq the inclusion’ With respect to the former, the re- since the communicatiqns between |t
ol insurance in the definltion of acon. || . ciplent who oxtends credit, employ- .| and the consumer repprting agency -
Sunier report to concern only the un- | haaey O, Insurance 1o a- consumer qualified as a consuine} investigalive
derwriting of nsurance.» Accordingly, based on its review of a cm;;mm'er report, In so holding, the court relied
communications receive by an insur- |' report is "|°' rlcqmr'ed k; "m, y “‘_’ primarily on two facls: First, parg of
Aice company that are pot requested cons;umer lldml .: rzv'ew;e(msn((‘."l' a'r:,eé the report was originally collecteq lor
1o determine a consumer's eligibility pnrll I" ':3“ d"f ls € ';{‘" i am rered evaluating a consumer's eligibllity for
for Insurance are generally regarded g o . e dverse o on L employment or Insurance, Sec-
outside the scope of the Acy, only 'w ten !t takes Acverse ::c 3" c?"' ond, portions of the Teport were oh.
A consumer luvosugnuve report t.ft‘-":';ls a C;’"-‘““""" 8 ﬂ;::;"‘;g"g("' "‘"’ tained through lnlervlews, & method
! considered 1o bea specles of e con-' . %'K;or'egc:al: %::;f;lh:rmc‘lpiem l; r('.~ ? ':::,c":,c,al:,y ;e“:;:,ml lo ‘ln "":‘de::"'.
! g ne s re [ ousumer Investigatjve
-“
the consumer's clmracler. Reneral ' ) o'l e :lepolrll "l ! 'fhsl“: (I)I'I.: z:lr(:l::l In 1o trsing the Mstrict court's
reputation, personai charhclerlsllcs . a)ovel.' : ”H’ 12 l( l}ycc‘:qiq whei-e it qoiding, the Third Clreuit examined
or mode of living js obtalned lhrongh' " :'epor dsr":]s rccon‘qumer in\‘res!l 'allve the dgllnltional language of 8 consum.
personal interviews with others with iy (:(r ;e ;lllras;t in qllual.lmgls In- rareport and consumer lnvestlgallve
whom the consumer g acquainted or votoin € 1 of cre ! the tv2nd concluded that “nothing in
may have kllowledge of s.u " volving the denfa) of credit, employ- . the [insurance company's] reques, in-
Information » Such ment or Insurance to g con,sumer ] dicated that [1) desireq a report on
To further conlidentiatity, e rea- biﬂ )s'e(:tc;: aof(::;s::;:f: {:':j?;"l(:;: J]e(; | the plaintifi] for a furbose encom.
sons for whic consumer reporting renort 1 ot requirec i ! Passed within the Stalulory definition
. . | report to the consumer, Rather, the | of an Investigative report.”
Continued on page 12, column 4 | . extentol its obligation is 1o infor m the | Furthermore, the court noted, the
' consuiner of the name and address of. “requesl concerned only the genuine--
— the consumer reporting agency pro- : ness of [plaingif lai
I viding the information upon which it :  ior 's] claim and not her
I leg s ' eligibility for . . credit, oy Insurance
relted, . i oremployment co " lmportautly. the
. I : . Houghton coury’s decision reflecis |1¢
| lnvestlgation aof Claims well-establisheq interpretation that
. 1 : - the inclusion of Insurance in the defi-
v ! While reports from consumer re- nitlon of consumer report refateg
' |  porting agencies are useful in helping | exclusively to \e underwriting of iy.
I insurance claims personnel evaluate " surance ang not the Investigation of a
| thelegitimacy of a particular clalm, an clalm for benefjig under an existing
| Smerging dichotomization within the * policy.n
v/ | federal judiciary requires Insurance The Houghton coury's opinion has
companiesto examine the method In been followeqd by Eleventh Circuig as
I which they obtain these reports 1o ‘ well. In Hovater v. Equifax Inc2, ap
I avoid Hability under the FCRA, - -Insurance company requested an j,.
. | Generally,” anytime an insurance ; - . vestigative report lrom Equifax 1o use
o I company obtains a communication - In evalualing 5 home fire loss cjajs,
..o from a consumer reporting agency, : _
CA the potential for liability arises under '
. : the Act. The threshold question be- :
= comes whether the communication
. qualitied as ellor g cohsumer report
Or consumer hivestigaijve report. If a
“ourt determines that i was either,
i) the surance company falled to
nply with the notice or disclosure
'rovisions, the Insurer may be held
] lable for its noncompliance 'withi (he -r%._, ;

N act.i4,
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that it believec may have heey, caused
hy the claimant, When the clalimant

Consumer report for a purpose not ay.
thorized nder the Acq2

The issye framed by the court was
“whether the FCRA 8overns informa.
tion given by a consumer reporting
Ageicy to ap Insurance company for
the insurer'q use in conslderlng an in-
benefits under ap
existing policy, s

T'I'ms. the Issye was identica] 1o that
before the Houghon court, Slmllarly,

ance company Procureq (he report
from Equifax solely lor yge in‘evalyat.
Ing the insured's claim for benerits
tnder ap existing policy the report
was not goverpeg by the FCRA,

For insurance Conpanies ' Investi.
Rating clalmg within the jurisdiciion of
the Thirg Circuit ang Elevenh Clrcu".
the c'nurls' holdings mean that t)e
can do so wiy, linpuniy tder the
FCRA, Provided (hay lhg request |g
nade solely wit respect to {he Inves.
tigation of a claim,

Furmermore, while (e Iloughlon
and Howvager tlecisiong brovide sigyjy;.
cant securlty for Insurance compa-
nies, they also Create the Potentially
anomalogg situation where 5 person

For example, under Houghion and
Ilnunlnr, an lnsumnce Company that
'equiests p report jy Connection with
ts lnvesllgauon ol a claim would he
'eyond the reach of the Act because j¢ !
i not obtain the ln!onnallou for a -
uroge entimerale lhereunder. le,
'redll. employment or lnsnrnnce.

se it mey the deyj ]
Nstiner report, mtion of a

Belleving that Congress did not in.
Idd such an iogical result, othey cir- .

the nsurance Company foy negli-

. comply wit), the re.’
wents tmpogeq undey the:
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Although, as was the case in
(Wnughlon and Hovater, the insurance
' company specifically sought the re.
“port for use solely in evalualing a
claim for benelits under a pre-existing
policy, the Fifth Circult found that was

ol determinative of whether the

cotiununication was goverued by the

Act,

Rather, relying on the delinition of a
consumer report, the coury held that it
was the purpose for which the report
was originally Prepared that dictates
whether a communication Is a cop.
sumer report under the FCRA,

Since the Insurance company sim-
ply obtained a copy of a report that
was originally collected lo determine
the insured's 'ellgibillly for credit, em-

cluded that the Insurance company
was hound by the FCRA witly respect
to the Insured's credit repory, 10

In reconciling s holding with
Houghton and Houvater, the coury not-
ed that those cases Involved the gen-
eration of reports that were prepared
solely for evaluating a specific claim
under a specifjc Insurance policy, In
other words, tnlike the insurance
company In Johnson, the insurers Iy
Houghton and Hovater did noy rely on
preexisting reports that were original-
ly collected tor a purpose set forth iy
the definition of a consumer repory3

The Johnson court’s emphasis on
the purpose for which the report js
originally’ collected rather than on

tlon of a consumer report, Boijy courts
have their following.

In fact, whije the only reported case
In New York relating to the definition
of the consumer report was decided
well prior (o the decisiong noted
ahove, its decision falls squarely with-
in the Johnson rubric, -

In Booihe o, TRW Credit Datw?, \he
court was asked to decide whether the
release of inflormation by a consumer
'repor!lng agency to a Company to yse
against another business wag gov-
erned by the act. The court ruled that
the delermlnallve laclor was whether
“the informatlon in question was col-
lected for one of the Purposes provid-
ed In the Act."», ‘

.
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In searching the record, the court
found that the report was originally
colletted for a purpose listed under
B1681(d), the definition of a consumer
report, and held that the communica-
tion was subject to the provisions of
the FCRA.

While hot Involving an insurance
company, the district court's decision
may be Indicative of how the Second
Circult will treat such cases in the fu-
ture, Indeed, If it ig adopled, Ingur-
ance companies wij) have to he
guided by the lessons ol Boothe and
Johnson,

Conclusion
Counsel to Insurance companies

- that regularly request and receive

communications from consumer re-
porting agencies in connection with
evalualing a claim, would be well ad-
vised to err on the side of caution and
Instruct their clieiits to follow the
courl’s holding in Johnson,

That is, first only obtain consumer
reports or consumer investigative re.

preexisting policy.

Second, Insurers should he couyp-
seled to order reports that are gener-
ated solely for their evaluation of a
specific claim, Third, since a Preexist-
ing repont Mmay have heep originally
collected for FCRA Purpose, ingyy-

viewing a parly's claim,
Finally, if an Insurer hag reason to

belleve that j has come Into posses-

sion of a consumer Investigative re-
port, it should pe advised that .|y is
subject 1o the FCRA apd s therefore
required to camply wF:h the same,

-

&
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(15 USCA. 1681, et seq. In addition, nos|
states have Adopled complimentary statutes 1o
provide a cousinmer with state remedies as well,
See, 2.q., N.Y. GEN. BUS, LAW secl. 380, ot arq,

(2) See 15 U15.C.A, 1601n (subjeciing consum.

er reporiing agencles and usera of ronsumer re- -

1orts tn, hiter altn, punitive damages for thelr
willtul faliyre to comply with the.requirements of
the FCRA); 15 US.CA 18810 (hmposing clvil 1.
hillty upon consimer reporting ageacles aidd ug.
ers of conmmper repnrta who negligently (alt 1y
comply with the requirements of the FCRA): 15
US.CA, lGAtq (roviding fop rewal sanctinng
agalnst any person who kinowingly anq wiitulty
oblaing a consnner report o Conaimer Investi.

(1) Sce 1970 ys, CODE CONG, & ADMIN,
NEWS, 1, 4394, See also St Pauf Gunrdian Ins, Co.
v Jahinson (5th Cor, 1989); Hovater v, Equilax,
Inc, 823 F.2d. 473 (ith Q. 1987),

(4) Novater, 823 F.2d. mt 447

(5) Section 16814(h) detines A “person” ay
“any individua « Partnership, corporation |, ,
or other entity, * N

(6) Sectinn 1681a(c) defines a “consimer"” ag
an Individuat,

(1) 1S USCA, 168)a(d).

(R) Sce Cochran v. Metropolitan Lile lns, (o,
472 F Supp. 827, 831 (N.0. . 19789) (concluding
that the “lerin ‘consumer reporl’ as defined B
Includns only those reports prepared to deler.
mine an applicant’s eligibitity for ‘Insurance 19
be used primarily for personal, family, op honse.
hold purposes . <" 15 US.C sect, 1681(a)(1),

of Insurance Involving 1he consumer .., ppc,
lﬁalh(.‘l)(c)."); lovater, 823 F.24, AL418; St Paul
Guardian Jys, Co, v, Johnaon, 8Rg F2d ami,
B8BS.(5th Cir. 1989); Ippolito v, WNS, Inc., 864
F.2d 440, 451 (7th Cir. 1988),

(9) 15 US.CA. Iﬁﬂln(e).

(10) 15 US.CA.1681h, This seciion also pey. -

licve {E) ... has a legitimate Itesinens
the hiformailon I couneetion wihk a
transaction livvolving the conhsumer,"
The lvsue of what Qenlltics an o legithuate busy.
neas need has beey the suhjert of mich liga.
llon. Dye 1o Space imltattona, |his lssue i3 qiot
Adidressed, save for hoting that most eayria have
Tfted the application of (he busineas ransac.
Hon Iangunge of section Iﬁﬂlb{.’l)(!:) 1o the «deil.
nitlon of 5 consimier reporl, See Houghton v,

13 (11th Cir, 1987); Ippolite v, WNS, Inc., 864
F.2d 440, 45, (7th Cir. 1988). But f, Beresly v,
Retall Credit o, 158 F.Supp. 260 (C.0. Cal. 1973)
(adopting an expianslve Interpretation of & husl.
nesa ransacilon, lGﬂll)(J)(l:). and halding that
:_rg:;a;me claims reports are governed by the

(1) 15 USCA. 1681d. See algn Houghton v,

New Jersey Mirg, Ins. Co,, 795 F.20 1144, iy
(Ard Cir, 1986) (explnlnlna notification require.
ments under (ke FCRA),

(12) Houghton 795 F2d a1 1147,

(13) See IS US.CA. 1681m, See alro Houghton
793 F2d at 1147

(14) See generally Voughtoy V. New Jerne
Mira. Ins. Ca., 75 F.2d 1144, 1147 Qrd Cir, 1986);
Hovater v, Equifax, Inc., §2) F.20. 413 (14 Cir,
1987); st. Fau} Guardian s, Co, v. Johnson, ga4
F2d ag), 885.(51h Cly, 1089); Ippolit v, WNS,
Inc., 864 F.2d 140, 451 (n Cir. 1988),

(15) 793 F.2d 1144,

(16) Kt at 14,

()

(I8) See 15 U.S.C.A, lﬁnla(n)(.'l) (requiring
conammey reporting agencles 1o Identity all tecip-
lents of consumer repores PO & consimner's
'P;]I.I!ll). See also Houghton 795 F.2d at 147,
nd,

(19) Houghton 795 F.2d at 1148, -

(20) See loughton 795 F.2d 1149,

. gl) See Hovater, 823 F.2d at 416 (tih i,
987).

gently fal] 1o comply with the requiremenis of the
FCRA are subject to clviy liablilty, See 15 US.CA,
681 (o).

!

(29) Sée lovater, g23 F.2d at 416, (clting i5
US.CA, 168)1), '

(25) 1d, at 417

(26) See 5. Paul Guardiay Ins. Ca. v, Johnsoy,
884 F2q 81, 885.(5m Cir. 1989); Ippolito v, WNS,
Inc., 864 F 2q 440, 451 (i Cjy, 1988); teat); v,
Credit Bureay of Shesidan, Ine, 681 F2q 693
(10th cir, 1980); Ilangen v. Morgan, 582 F.2d
1214 (9w ¢y, 1918), : .

27) 884 1.2d ag).

L8 Uners of Information (hay negilgently tait
- rapty whify the requirementa of the FCRA are
L DA Habillity, Seq 15USCA, 1681(n).
"g."!'; “re 81 Payl Guardian ing, Co., 884 F.21 a1

() 4.

M) M,

(12) 593 F.Supp. 831 (SD.N.Y, 1981),
{0} 1 at 634, ,




